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McM LLI AN, Circuit Judge.

Mark C. Hal verson, trustee of the bankruptcy estate of Janes
and d adys WMat hi ason, appeals froma final order entered in the
United States District Court(FNL) for the District of M nnesota
affirmng an order entered in the United States Bankruptcy
Court (FN2) for the District of M nnesota denying Hal verson's

noti on
to review the extent of a secured lien held by the Estate of Earl
Caneron (the Caneron estate) and to surcharge collateral. For
reversal, Hal verson argues that the bankruptcy court erred in
t hat
(1) he had waived his objection to the Caneron estate's secured
claimon grounds that the underlying lien could not encunber
d adys
Mat hi ason' s one-half joint tenancy interest in property of the
bankruptcy estate, (2) he had not established cause for
reconsi deration of the joint tenancy objection pursuant to 11
US. C SS 502(j), and (3) he had failed to show that his request
to
surcharge coll ateral was both reasonabl e and necessary as
required

under 11 U.S.C. SS 506(c). As the second review ng court, our
standards are the sanme as the district court's; we reviewthe
bankruptcy court's findings of fact for clear error and its

concl usi ons of |aw de novo. Wegner v. Gunewal dt, 821 F.2d 1317,
1320 (8th Cir. 1987). For the reasons di scussed bel ow, we
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| . Background
I n August of 1985, Janes and d adys WMat hiason (the

conveyed eighty acres of farmand to their son and his wife, den
and Patti WMathiason. In Decenber of 1985, the Caneron estate
obt ai ned a judgnent agai nst Janes Mat hi ason, d en Mathiason, and
Mat hi ason Farnms, Inc. The Cameron estate docketed a judgnent

in the anount of approxinately $81,000 in February of 1986. In
August of 1986, six nmonths after the filing of the Cameron estate
lien and just over a year after the Mathiasons' conveyance of the
| and, the Mathiasons filed for bankruptcy pursuant to Chapter

of the United States Bankruptcy Code.

In January of 1988, the Caneron estate initiated adversary
proceedi ngs in the Mathiasons' bankruptcy matter to set aside the
August 1985 | and conveyance. Upon order of the bankruptcy court,
Hal ver son was substituted as plaintiff and eventually obtained a
ruling on summary judgnment that the conveyance was fraudul ent.

a consequence, the property was returned to the bankruptcy
Hal verson then sold the land for about $88, 000.

The Caneron estate filed a claimas a secured creditor
asserting lien rights against the real estate proceeds. An
unsecured creditor, Farm Credit Bank of St. Paul (FCB), noved for
di sal | ownance of the Caneron estate's claim FCB argued, anong
other things, that "any purported lien by the Earl Caneron Estate
was of no effect and constituted an unsecured cl ai m pursuant to

US C SS506." Inits demand for relief, FCB requested that the
bankruptcy court enter an order "disallow ng the claimof the
Estate of Earl Canmeron as a secured claim determning that such
claimis in fact an unsecured claimand providing for that claim

be treated on a basis equal to the other unsecured clainms in this
case, including that of FCB." Halverson filed a "response” in
whi ch he agreed with the substance of FCB' s objection and, in his
demand for relief, requested that the bankruptcy court

the status of the claimof the Earl Cameron Estate.” Hal verson
also applied for attorney's fees of over $39, 000 based upon a
court-approved contingency fee agreenent between hinself, as
trustee, and the bankruptcy estate. The Caneron estate objected

FCB' s unsecured claimand al so opposed Hal verson's fee request on
grounds that it was excessive and inproper in light of his

conflict of interest.
By order dated June 10, 1991, the bankruptcy court denied
obj ections of FCB and Hal verson to the classification of the

Caneron estate as a secured creditor and rul ed "the objections of
[FCB] and [Hal verson] to the nature of [the Caneron estate's]
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U S.C. SS 506(c).(FN3) Id.

nmust be overruled. The claim filed in the anmount of $81, 000. 00,
together with accruing interest, must be allowed as a secured

agai nst the proceeds fromsale of the recovered property.” 1In re
Mat hi ason, No. 3-86-2340, slip op. at 7 (Bankr. D. Mnn. June 10,
1991). The bankruptcy court further denied Hal verson's fee

wi t hout prejudice to his right to seek paynent pursuant to 11
Hal verson had ten days fromthe date

the entry of the order to file a notice of appeal under
Rul e 8002. He did not appeal the order
On August 12, 1991, Hal verson noved for a determ nation of

extent of the Caneron estate's secured claim arguing for the

because t he
t he

time that
@ adys Mat hi ason,

Caneron estate's judgnment was not agai nst
l[ien did not extend to proceeds fromthe

sal e traceable to her one-half joint tenancy interest in the
recovered property. Halverson also noved to surcharge collatera
under 11 U.S.C. SS 506(c).

By order dated Septenber 6, 1991, the bankruptcy court

Hal verson' s requests based upon findings of fact and concl usi ons

| aw previously stated by the bankruptcy court at a hearing on
August 23, 1991. Id. (Sept. 6, 1991). The bankruptcy court
t hat Hal verson had wai ved his argunment regarding d adys

one-half interest by failing to raise it when the court earlier
determned the rights of the parties with respect to the Caneron
estate's claimand the underlying security upon which that claim
was based. Treating Hal verson's notion for a determ nation of

extent of the Caneron estate's judgnent lien as a notion for
reconsi deration, the bankruptcy court denied the notion. The
bankruptcy court also held that Hal verson's notion to surcharge
collateral under 11 U S.C. SS 506(c) failed to nmeet the statutory
requi renents of reasonabl eness and necessity.

Hal ver son appeal ed the bankruptcy court’'s Septenber 6, 1991
order to the district court. The district court considered
t he bankruptcy court had abused its discretion in declining to
reconsider its June 10, 1991, order. The district court agreed
the joint tenancy argunent and found no extraordinary
reasonabl eness and necessity of the fee request had not been
By order dated Novenber 18, 1992, the district court affirmed the
bankruptcy court's Septenber 6, 1991, order in all respects. In
Mat hi ason, Nov.
fol | owed.

No. 4-91-820 (D. M nn. 18, 1992). This appea



1. Discussion
Wai ver of joint tenancy objection

The bankruptcy court found that the original litigation over
the status of the Cameron estate's claim |eading up to the bank-
ruptcy court's June 10, 1991, order, resolved questions

concer ni ng
the validity and priority of the claimand the extent of the
judgnment lien as the underlying security. The bankruptcy court
found that Hal verson had been given a full and fair opportunity
to
raise all of his legal and equitable objections to the Caneron
estate's claim including his objection that the judgnent lien
could not encunber a nonjudgnent debtor's joint tenancy interest.
The bankruptcy court concluded that Halverson's failure to assert
this objection as to d adys Mt hiason's one-half joint tenancy
interest constituted a waiver.

In chal l engi ng the bankruptcy court's findings, Halverson
mai ntains that FCB' s objection to the Caneron estate's claim
whi ch
initiated the proceedings leading to the June 10, 1991, decision
was originally brought as a contested matter pursuant to Rule
3007(FN4) of the Bankruptcy Rules and only addressed whether the
clai mwould be allowed under 11 U.S.C. SS 502, not as an
adversary
proceedi ng pursuant to Rule 7001(FN5) to determ ne the secured
status of the claimunder 11 U S.C. SS 506. Hal verson argues
t hat
t he bankruptcy court's June 10, 1991, ruling therefore could not
have addressed issues such as the extent of the Caneron estate's
lien. Simlarly, Halverson argues that the bankruptcy court's
June 10, 1991, ruling only referred to "allow ng" the Caneron
estate's claim

Specifically, the order states "the claim filed in the anmpunt
of
$81, 000, together with accruing interest, nust be allowed as a
secured cl ai m agai nst the proceeds fromsale of the recovered
property.” Slip op. at 7 (June 10, 1991). Hal verson argues t hat
it is unclear fromthis |anguage that the extent of the lien
particularly as to 3 adys Mathiason's one-half interest in the
recovered property, had been deci ded. He argues that he
reasonabl y
bel i eved that the bankruptcy court intended to provide the parties
further opportunity to litigate the secured status of the claim
He al so contends that, for these same reasons, he did not appea
the June 10, 1991, order

In response, the Caneron estate notes that Bankruptcy Rule
3007, governing objections, provides in part "[i]f an objection to
aclaimis joined with a demand for relief of the kind specified in
Rul e 7001, it becones an adversary proceeding.” The Canmeron estate
argues that Hal verson, by his own actions, transforned the litiga-
tion over FCB' s objection to the Caneron estate's secured claim
into an adversary proceedi ng. The Canmeron estate enphasizes that
its claimwas specifically filed as a secured claim FCB objected
to the Caneron estate's claimon grounds that the judgnment |ien
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"was of no effect,” and sought a determ nation by the bankruptcy
court that the Caneron estate clai mwas unsecured and equal in
priority to the clains of other unsecured creditors. Halverson

t hen responded that he "share[d] the concerns set forth by FCB as
stated in its objection to the claimof the Earl R Cameron

Estate." Halverson did not seek disall owance of the Caneron estate
claimbut rather requested that the bankruptcy court "determ n[e]
the status of the claimof the Earl Caneron Estate." Under these

ci rcunmst ances, the Caneron estate argues, Halverson's request for
a determnation of the claims status automatically put the
validity, priority, and extent of the underlying security in issue.
Not only did Hal verson take this affirmative step, the Caneron
estate argues, but he al so never objected to the procedures

foll owed by the bankruptcy court. Finally, the Caneron estate
argues that, in any case, the June 10, 1991, order clarified the
scope of the prior litigation. As evidence of the bankruptcy
court's intention to allow the secured claimto the full extent of
the Caneron estate's judgnment lien, the Cameron estate highlights
the | anguage in footnote 5 of the order: "[i]n |light of
appropriately accrued interest to be conputed on [the Caneron
estate's] original judgnment anount, it is questionable whether any
proceeds will remain for the bankruptcy estate after satisfaction
of the lien." Slip op. at 7 n.5 (June 10, 1991).

There is no dispute that the joint tenancy issue was never
explicitly raised in the filed witten objections to the Caneron
estate's secured claim However, we hold that the objections were
joined with a demand for relief of the kind specified in Bankruptcy
Rul e 7001 when Hal verson requested a deternination of the "status”
of the Caneron estate's claim Therefore, the litigation became an
adversary proceedi ng under Bankruptcy Rule 3007. |In re Jones, 122
B.R 246, 250 (WD. Pa. 1990) (if objection to proof of claimis
joined with a demand for relief challenging the validity, priority,
or extent of an interest in property, the objection is considered
a conplaint in an adversary proceeding); In re National G| Co.

112 B.R 1019, 1020 (Bankr. D. Col 0. 1990) (when objection is
joined with demand for relief of the kind specified in Rule 7001
the matter becomes an adversary proceedi ng; hence, the trustee need
not commence of a separate adversary proceeding). The fact that
the parties did not invoke procedures ordinarily available in an
adversary proceeding is not fatal. See Matter of Chapman, 132 B.R
132, 144 (Bankr. N.D. Il1. 1991) (where relief sought is of the
kind specified in Rule 7001, failure to file as adversary is not
fatal); In re Zobenica, 109 B.R 814, 816 (Bankr. WD. Tenn. 1990)
(where debtors sought determnation of extent of lien and creditors
litigated the SS 506 issue, bankruptcy court could reach the nerits
even though debtors did not initiate an adversary proceeding).
Hal verson therefore had the opportunity to raise the joint tenancy
issue at that time. 1In re Treadway, 117 B.R 76, 85 (Bankr. D

1990) (an objection to a proof of claimnmay be treated as an
adversary proceeding; the entire adjustnment or restructuring of
debtor-creditor rights may be determined with finality in one
forumj. Moreover, any confusion Hal verson may have had concer ni ng
the nature and scope of the litigation should have been dispelled
once he read the bankruptcy court's order. See slip op. at 7 &n.5
(June 10, 1991). Accordingly, we hold that the bankruptcy court
correctly concluded that Halverson's failure in the initial
litigation to raise the joint tenancy issue, or to tinely appea

the order inplicitly resolving that issue, constituted a



wai ver . ( FN6)
Mbtion to reconsider

Hal verson al so argues, in the alternative, that even if the
bankruptcy court's order of June 10, 1991, was a final order as to
the extent of the Cameron estate's lien, the bankruptcy court
shoul d have reconsidered that order pursuant to 11 U S.C
SS 502(j). Section 502(j) provides in pertinent part: "[a] claim
that has been all owed or disallowed nmay be reconsidered for cause.
A reconsidered claimnmay be allowed or disallowed according to the
equities of the case.” Halverson maintains that federal courts
have liberally and flexibly applied this standard. He contends
that cause to reconsider exists in the present case because a
fundanment al m sunder standi ng exi sted over the scope of the
litigation leading to the June 10, 1991, order and the scope of the
order itself. Halverson argues that SS 502(j) notions for
reconsi deration are not to be denied solely on the basis of res
judi cata, and the bankruptcy court's denial on that basis was
err oneous.

In response, the Caneron estate argues that the bankruptcy
court's decision not to reconsider pursuant to SS 502(j) is
revi ewed for abuse of discretion. Contrary to Halverson's
argunent, the Caneron estate maintains that the bankruptcy court
appropriately refused to reconsider its earlier ruling because
cause had not been shown.

Abuse of discretion is the appropriate standard to review the
bankruptcy court's decision under 11 U S.C. SS 502(j). See Matter
of Colley, 814 F.2d 1008, 1010 (5th Cr.) (citing Inre W F.
Hurley, Inc., 612 F.2d 392 (8th Cr. 1980)), cert. denied, 848 U. S
898 (1987). W hold that the bankruptcy court did not abuse its
di scretion in concluding that Hal verson had not established cause
for reconsideration of the bankruptcy court's June 10, 1991, order
Hal verson, together with FCB, elected to challenge the Caneron
estate's claim Pursuant to Rule 3007, Halverson's actions, in
ef fect, broadened the scope of the litigation because he denanded
a determination of the status of the Caneron estate's secured
claim It was therefore incunbent upon Hal verson to investigate
and assert all his available objections at that tinme. Under these
ci rcunst ances, cause for reconsideration does not exist where
Hal verson's sole reason for failing to raise the joint tenancy
issue at that time was his failure to appreciate the procedura
consequences of his own actions.

Mor eover, assuming for the sake of argunent that the
bankruptcy court had reconsidered its June 10, 1991, order
pursuant to SS 502(j), we believe that the equities of the case
woul d not have supported a reversal of the outcome. The Mathiasons
toget her fraudulently attenpted to convey the property to their son
G en Mat hi ason, who was al so deened |iable under the Canmeron estate
judgnment. Having joined in this fraudul ent conveyance of the
entire parcel, d adys Mathiason should not now, as a matter of
equity, be permitted to shield her one-half interest in the
property fromthe Caneron estate claimon grounds that she
mai ntains a separate legal interest from her husband.

Motion to surcharge coll ateral

Lastly, we review the bankruptcy court's denial of Halverson's



nmotion to surcharge collateral pursuant to 11 U S.C. SS 506(c).
Section 506(c) provides "[t]he trustee may recover from property
securing an allowed secured claimthe reasonabl e, necessary costs
and expenses of preserving, or disposing of, such property to the
extent of any benefit to the holder of such claim" Prior to the
bankruptcy court's June 10, 1991, ruling, Halverson noved for
attorney's fees based upon a court-approved conti ngency fee
agreement between hinself, as trustee, and the bankruptcy estate.
The bankruptcy court denied Hal verson's notion insofar as it
attenpted to seek recovery of attorney's fees from nonies owed to
the Caneron estate, a secured creditor not party to the contingency
fee agreenent. However, the bankruptcy court indicated that it
woul d entertain a notion for attorney's fees under SS 506(c), based
upon Hal verson's successful recovery of the fraudulently conveyed
property. Halverson then renewed his notion for attorney's fees,
this time under SS 506(c), but again relying solely on the
contingency fee agreenment as the basis for his request. The
bankruptcy court deni ed Hal verson's second notion w thout prejudice
to refiling yet another SS 506(c) notion. The bankruptcy court
hel d that Hal verson had failed to make any showi ng that his fee
request reflected the reasonabl e and necessary costs of preserving
the property for the benefit of the Cameron estate, as required
under the statute.

Hal verson contends that he is entitled to the contingency fee
as a surcharge on the coll ateral because the Canmeron estate
inpliedly consented to the contingency fee agreement. Citing Inre
Brown Bros., 136 B.R 470 (WD. Mch. 1991) (Brown Bros.),

Hal verson mai ntains that even if the Caneron estate did not consent
to the contingency fee agreement, the security for its claimis
nevert hel ess subject to the proposed surcharge because there is no
per se rule disallow ng percentage-based contingency fee paynents
and, in the present case, the Caneron estate urged Hal verson to
undertake the litigation to recover the fraudul ently conveyed

property.

VWil e agreeing that the contingency fee agreenent may be valid

bet ween Hal verson and the bankruptcy estate, the Caneron estate

strenuously denies ever expressly or inpliedly consenting to the
contingency fee agreenment with respect to paynments fromits
security. The Caneron estate also notes that it urged Hal verson to
undertake the litigation to set aside the fraudul ent conveyance for
the sole reason that he, as trustee, was the only party with
standing to do so.

We agree with the bankruptcy court's finding that the
contingency fee agreenment is not binding upon the Cameron estate
and therefore is irrelevant to this SS 506(c) inquiry. W review
t he bankruptcy court's findings of fact regardi ng the reasonabl e-
ness and necessity of the surcharge request for clear error. See
In re Senior G & A Qperating Co., 118 B.R 444, 448 (Bankr. WD.
La. 1990), rev'd in part on other grounds, 957 F.2d 1290 (5th Cir.
1990). W hold that the bankruptcy court's denial of Halverson's
nmotion to surcharge collateral was correctly deci ded because
Hal ver son nade no rel evant showi ng as to the bases for his request
consistent with the requirenments of SS 506(c). Brown Bros.
supports the bankruptcy court's ruling because the district court
in that case held "the creditor has a duty to pay only to the
extent that the expenses satisfy the requirements of 11 U S.C
SS 506(c), regardless of the type of fee agreenent nade."” 136 B.R
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at 473. In Brown Bros., the bankruptcy court had denied the

SS 506(c) claimant's request because he had "failed to submit an
item zed report of the type of services rendered, the anount of
time spent for each task, etc." and therefore the bankruptcy court
was unabl e to assess the reasonabl eness of the request. Id. at
474. That is precisely what happened in the present case.

For the foregoing reasons, the order of the district court,
affirm ng the Septenber 6, 1991, order of the bankruptcy court, is
affirnmed.

A true copy.
Attest:
CLERK, U.S. COURT OF APPEALS, EIGHTH CI RCUIT.

(FN1) The Honorable David S. Doty, United States District Judge for
the District of M nnesota.

(FN2) The Honorabl e Dennis D. O Brien, United States Bankruptcy
the District of M nnesota.

(FN3) 11 U. S.C. SSb06(c) provides: "[t]he trustee may recover from
property securing an all owed secured claimthe reasonabl e,
necessary costs and expenses of preserving, or disposing of, such
property to the extent of any benefit to the hol der of such

(FN4) Bankruptcy Rule 3007 provides in pertinent part: "[a]n
objection to the allowance of a claimshall be in witing and
filed. . . . If an objection to a claimis joined with a demand

relief of the kind specified in Rule 7001, it beconmes an adversary
proceedi ng. "

(FN5) Bankruptcy Rule 7001 provides in pertinent part: "[a]n
adversary proceeding . . . is a proceeding . . . (2) to determne
the validity, priority, or extent of a lien or other interest in

property .

(FN6) The bankruptcy court did not reach the nerits of the joint
tenancy issue. W note that the Caneron estate maintains that its
secured claimcould have attached to d adys Mathiason's one-hal f
interest in any case because judgnent was obtai ned agai nst the
famly farm WMathiason Farnms, Inc., and d adys Mathiason is, by her
own admi ssion, the alter ego of the famly farm According to the
Caneron estate, in James and d adys Mat hi ason's bankruptcy
petition, they responded to the question: "Are you known by any

ot her name?" with the answer: "Yes, we are. Mathiason Farns, Inc."



